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1. Executive summary

The region Grand Est in France shares borders with four countries: Belgium,
Luxembourg, Germany and Switzerland. It has a very high flow of cross-border
workers: in 2019, 183,000 inhabitants of the Grand Est were working in one of the four
neighbouring countries. In case of invalidity, frontier workers are, in general, entitled to
invalidity benefits in both their country of work and their country of residence, in
application of the European Regulation (EC) No 883/2004.

However, Frontaliers Grand Est - an association providing information and advice to
frontier workers - has had to deal with a number of cases where people have been
recognised as an invalid person in their country of residence but not in their country of
employment - or vice versa - which can cause great financial and personal difficulties
for the people concerned.

This b-solutions report deals with this issue at the border between France and
Switzerland. The main objective was to study the possibility of automatic recognition
between France and Switzerland - i.e. to make sure that the decision taken by one of
the two countries is binding for the neighbouring country. To achieve this, the
assignment suggested either amending European regulation (EC) No 883/2004, or a
bilateral agreement between States.

An analysis of the regulatory framework showed first of all that the European
Regulation (EC) No 883/2004 already included an article providing for automatic
recognition between States (see Article 46 Paragraph 3). The effective application of
this article in the relationship between two States depends, however, on the two States
recognising the concordance of their legislation on invalidity in Annex VII of the
Regulation, which is currently not the case between France and Switzerland.

The authors of this report then assessed whether it would be conceivable for the two
countries to mutually recognise the concordance of their legislation. At present, this
seems difficult to imagine, given that French and Swiss legislation are based on very
different approaches. The only way to achieve automatic recognition would be for the
two countries to harmonise beforehand their national legislation regarding invalidity.

The mandate also raised the question of recognition of disability in a cross-border
context, again with the idea of allowing automatic recognition between countries. But
here again, the authors of this report have come to the conclusion that the differences
between national legislations do not allow to envisage automatic recognition as things
stand.



2. Description of the obstacle with indication of the
legal/administrative provisions causing the obstacle

2.1. Context of the assignment

Frontaliers Grand Est is an association aiming to facilitate cross-border professional
mobility between the region Grand Est (France) and its neighbouring countries, namely
Germany, Belgium, Luxembourg and Switzerland. One of the organisation's main
tasks is to provide information and advice to cross-border workers (and other users)
on the law applicable to a whole range of issues relating to cross-border work: social
services, taxation, unemployment insurance, sickness, maternity, retirement, etc. The
organisation also provides advice on other issues relating to cross-border employment
such as monitoring the labour market and promoting cross-border vocational training.
The association's target groups are:

e Cross-border workers;

e Entrepreneurs wishing to hire staff from abroad or planning to start a business
across the border;

e Students looking for an internship or a job across the border;
e Pensioners/former cross-border workers wishing to claim their rights;

e Jobseekers.

As part of its information and advice role, Frontaliers Grand Est has had to deal with a
number of cases of cross-border workers facing difficulties in obtaining recognition of
a disability or invalidity in a cross-border context. Frontaliers Grand Est has brought
these problems to the attention of the AEBR aiming at taking them into account as part
of the b-solutions 2.0 initiative. The AEBR commissioned various experts to analyse
this issue at the different borders of the Grand Est region:

e Franco-German border: Eddie Pradier and Anne Dussap (TRISAN / Euro-
Institut)

e Franco-Belgian border: Petra Wilson and Isabelle Andoulsi (Health Connect
Partners)

e Franco-Luxembourg border: Jean-Francois Devemy (InterRegioNovation)

e Franco-Swiss border: Eddie Pradier and Anne Dussap (TRISAN / Euro-Institut)

This report focuses on the Franco-Swiss border. Two points need to be clarified here:

e Certain parts of this report will take as their point of reference the whole Grand
Est region (borders with the four neighbouring states), and not just the Franco-
Swiss border. Indeed, as the problem arises on all the borders, it seemed more
relevant for certain parts of the report (presentation of the area, statistical parts,
etc.) to offer the reader a more global view of the phenomenon. However, the
analysis of the problem and the search for possible solutions were carried out



specifically for the Franco-Swiss border and the results are not necessarily
relevant for other borders.

e As the AEBR suggested, the experts assigned to the various borders of the
Grand Est region got in touch with each other right from the start of the mandate
and exchanged views on a regular basis as the work evolved: exchanging points
of view, brainstorming, passing on information and interview reports, etc. Some
interviews were conducted jointly.

Regarding the methodology, the work is based on an analysis of legal texts, the reading
of various articles and publications, and interviews with representatives of the
competent authorities. A list of the interviews conducted is given in chapter 6; the
publications consulted are also mentioned.

The report sometimes refers to the words of some of the experts interviewed, by direct
quotation or indirectly. It should be noted that the report has not been proofread by the
respective experts. The contents of this report, including quotations, are the sole
responsibility of the report's authors.

The title of the assignment given by AEBR encompasses two subjects: invalidity and
disability. However, on the French side, invalidity and disability at work are two very
distinct fields, in terms of the applicable legal framework, the entitlement to benefits
and the competences of the actors involved. For this reason, this report will deal with
the fields of invalidity and disability separately.

e The core of the report (see chapters 2 and 3) will be devoted to the issue of

recognition of invalidity.
e The subject of disability will be dealt with more briefly in chapter 5 of the report.

2.2. Brief presentation of the region in its cross-border context

As mentioned above, the Grand Est region shares borders with four countries, from
north to south: Belgium, Luxembourg, Germany and Switzerland (see Map 1). As far
as the Franco-Swiss border is concerned, the Grand Est region covers only a small
section of this border, the Basel conurbation and the five cantons of North-Western
Switzerland.

The Grand Est region is part of two major cross-border cooperation areas (see Map
2): the Greater Region to the north (France, Germany, Belgium and Luxembourg) and,
further south, the trinational Upper Rhine Region (France, Germany and Switzerland).
The cross-border cooperation conducted by the Grand Est region with its neighbours
has historically been built up on the scale of these two territories, each of which has its
own political bodies, such as:

e At the level of the Greater Region: the Summit of the Greater Region.

e At the level of the Upper Rhine Region: the Trinational Upper Rhine
Conference and the Upper Rhine Council.



Map 1:
The Grand Est region, neighbour to 4
Member States

Map 2: Two major cooperation areas of
the Grand Est region: the Greater Region
and the Upper Rhine Region

lornee

— idres
TOIRE BELGlQUE Grande Réglon
LUXEMBOURG
PARE ALLEMAG Rhin Supéneour
SUISSE

’ "
P AT

Source: Mission opérationnelle
transfrontaliere

Source: Website of the Grand Est Region
(https://www.grandest.fr/decouvrir-
richesses/presentation/)

The issues raised by Frontaliers Grand Est mainly concern commuters, which is why
it is worth mentioning the importance of the flows of cross-border workers between
the Grand Est region and its neighbouring countries.

According to a study published on 2 October 2023 by INSEE?, 183,100 people living
in the Grand Est region work in one of the region's four bordering countries,
representing 8,1% of employed people living in the Grand Est region. Flows are more
or less significant on the different borders: of the 183,000 frontier workers recorded,
87,000 work in Luxembourg, 48,200 in Germany, 39,700 in Switzerland and 8,200 in
Belgium (it should be remembered that the Grand Est region does not cover the whole
Franco-Swiss nor the whole Franco-Belgian border).

The number of residents of the Grand Est region with frontier worker status has risen
considerably over the last 20 years: INSEE records a 39% increase across all borders
between 1999 and 2019. Once again, there are significant differences depending on
the border considered. The number of cross-border workers increased very strongly
towards Luxembourg and Belgium (+140% and +82%), but less towards Switzerland
(+22%). Flows of cross-border workers to Germany fell by 17% over the same period.

1 https://www.insee.fr/fr/statistiques/7677385#onglet-1
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Figure 1: Flows of cross-border workers living in the Grand Est region and working in
one of the four neighbouring countries
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Source: INSEE (https://www.insee.fr/fr/statistiques/7677385#onglet-2)

The INSEE study referred to above focuses exclusively on frontier workers living in the
Grand Est region and working in one of the four neighbouring countries. To get a more
global vision of the situation, it is necessary to take into account the flows in the
opposite direction, i.e. into the Grand Est region from neighbouring countries. These
flows are extremely small. The figures available for the Upper Rhine area help to
illustrate this: According to figures from the “Statistics” working group of the Franco-
German-Swiss Upper Rhine Conference, in 2020 there were 24,000 cross-border
workers from France to Germany in the Upper Rhine area, compared to only 1,200 in
the opposite direction (see Map 3). In other words, flows from France to Germany
represent 95% of the flows observed at the Franco-German border. On the Franco-
Swiss border, the imbalance is even more visible: there were 34,500 cross-border
workers from France to Switzerland, compared to only 100 in the opposite direction.
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Map 3: Flow of cross-border workers in the Upper Rhine region in 2020
(evolution 2010-2020)

Eources/Datenquede: BA, EFS, CNAM, base tous salariés 0
&t cakculs propresiund eigene Eerechnungen. ¢
Reslistaticn/Erstelluny: GT Statistique/AG Statistik L L

Source: “Statistics” working group of the Franco-German-Swiss Upper Rhine Conference

Given this nature of cross-border worker flows, the issues addressed in this report
almost exclusively concern people living in the Grand Est region and working in one of
the neighbouring countries. This is why this report will focus on these groups,
particularly with regard to the statistics to be presented later.

2.3. Description of the problem

As previously mentioned, the Grand Est region is an area heavily influenced by cross-
border employment: many of the region's inhabitants spend all or part of their careers
in one of the four neighbouring countries. When incapacity for work occurs, the people
concerned may - under Regulation (EC) No 883/2004 and subject to certain conditions



- claim invalidity benefits in each of the countries in which they have been affiliated to
social security.

In this context, Frontaliers Grand Est has had to deal with a number of cases of frontier
workers who have been recognised as incapable of work (invalidity) in their country of
residence, but not in their country of employment, or vice versa. Some of the cases
dealt with by Frontaliers Grand Est are particularly striking and shocking, such as that
of a woman suffering from triple cancer and several other pathologies (throat cancer,
breast cancer, liver metastases, blood infection in her left arm, loss of the ability to
speak, etc.), classified as category 3 invalid on the French side (the highest level of
invalidity), but whom the competent institution on the Luxembourg side did not
recognise as invalid.

Certainly, not all cases are this extreme. But this case highlights the problem: some
people find themselves in a situation where they are considered incapable of work
(invalidity) in one country, but not in the neighbouring country. The people concerned
often find themselves in dramatic situations, as they are faced with three types of
problem:

e Health problems serious enough to have led to a claim for invalidity benefits;

e Financial problems: faced with a loss of income because they are unable to
continue working, people do not receive an invalidity pension in either of the
countries in which they have paid contributions. In addition, receiving an
invalidity pension in one of the two countries may result in the person being
denied certain benefits in the neighbouring country (e.g. sickness or
unemployment benefit).

e Administrative hassles: administrative obstacles in claiming invalidity benefits;
new steps to be taken if the person wishes to appeal against the refusal to
recognise their invalidity; etc.

In this context, the question that arises is: How can it be the case that one and the
same person can be recognised as being incapable of work (invalidity) in one country
but not in the neighbouring country?



2.4. Regulatory framework

Regulation (EC) No 883/20042 lays down the rules for coordination between Member
States on the various areas of social security (sickness and maternity benefits, work
accidents, pensions, etc.). The Regulation also applies to relations with Switzerland,
pursuant to Annex 2 of the Agreement between Switzerland and the European Union
on the free movement of persons of 1 June 2002. Chapter 4 of the regulation (Articles
44 to 49) is devoted to invalidity benefits; it sets out the coordination rules that apply
to persons who have been successively or alternately subject to the social legislation
of two or more Member States during their lives and who become incapable of work.

Firstly, the Regulation makes a distinction between “type A legislations”, legislations
under which the amount of invalidity benefits is independent of the length of periods of
insurance or residence (and which must be mentioned in Annex VII of the Regulation),
and other legislations, known as “type B legislations” (see Article 44, Paragraph 1).
This distinction is very important since the coordination rules set out in the Regulation
differ depending on whether the person has been subject exclusively to type A
legislation or whether they have been subject exclusively or at least in part to type B
legislation:

¢ In the first case (person exclusively subject to type A legislation), the person is
entitled only to the benefits provided in the country to which they were subject
when their invalidity occurred (see Article 44, Paragraph 2). Although the person
has been subject to the social legislation of several states during their life, their
claim for an invalidity pension is processed by a single country. The question of
“recognition of invalidity in a cross-border context” does therefore not arise here.

¢ In the second case (person subject exclusively or at least in part to type B
legislation), the person may - under certain administrative and medical
conditions - claim payment of an invalidity pension in each of the countries to
whose social legislation they have been subject during their life (see Article 46
Paragraph 1).

For people who have paid contributions in France and Switzerland, the coordination
rules for the second scenario apply. Neither country is mentioned in Annex VII of the
Regulation, which lists type A legislation.

It needs to be asked then how coordination between states is carried out, and how far
this coordination extends.

Part of the answer can be found in Regulation No 987/20093, which lays down the
procedures for implementing Regulation No 883/2004. This Regulation (see Title 3,
chapter 4, Articles 43 to 53) stipulates that the insured person must submit a single

2 Regulation (EC) No 883/2004 of the European Parliament and of the Council of 29 April 2004 on the coordination
of social security systems

3 Regulation (EC) No 987/2009 of the European Parliament and of the Council of 16 September 2009 laying down
the procedure for implementing Regulation (EC) No 883/2004 on the coordination of social security systems
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claim for invalidity benefits, either in their last country of employment or in their country
of residence. The institution to which the claim has been submitted, known as the
“contact institution”, will then have a triple role to play:

e Decide on the claim in accordance with the legislation it applies;

e At the same time, forward the claim to the competent institution of the country
or countries in which the insured person has been insured during their lifetime,
so that they can take a decision on the basis of the legislation(s) they apply;

e Draw up a summary of all the decisions taken by each of the competent
institutions and send it to the insured person and the other institutions
concerned. It should be noted, however, that each institution notifies the
claimant directly of the decision it has taken under the applying legislation.

Regulation No 987/2009 therefore provides for a single application procedure, with the
need for the competent institutions in the various Member States to coordinate and
exchange data.

But do the regulations stipulate coordination between Member States when it comes
to taking decisions on the merits?

In this regard, it is necessary to go back to Regulation (EC) No 883/2004, Article 46(3)
which states: “A decision taken by an institution of a Member State concerning the
degree of invalidity of a claimant shall be binding on the institution of any other Member
State concerned, provided that the concordance between the legislation of these
Member States on conditions relating to the degree of invalidity is acknowledged in
Annex VII.” The regulation therefore leaves it up to the Member States to provide for
automatic reciprocal recognition of decisions taken. However, the Member States have
made very little use of this possibility offered by the Regulation; only France, Belgium
and ltaly have, through Annex VII, mutually recognised the concordance of their
respective legislations (at least to a very large extent).

There may also be specific coordination/recognition mechanisms provided for in
bilateral or multilateral agreements between States, outside the scope of the
Regulation. Article 8(1) of the Regulation states: “This Regulation shall replace any
social security convention applicable between Member States falling under its scope.
Certain provisions of social security conventions entered into by the Member States
before the date of application of this Regulation shall, however, continue to apply
provided that they are more favourable to the beneficiaries or if they arise from specific
historical circumstances and their effect is limited in time. For these provisions to
remain applicable, they shall be included in Annex I1.” Article 8(2) states that “two or
more Member States may, as the need arises, conclude conventions with each other
based on the principles of this Regulation and in keeping with the spirit thereof.”
Nevertheless, and after examination, no such agreement exists between France and
Switzerland. It should be noted that, however, a bilateral agreement concluded on 10
March 1997 between Luxembourg and Portugal and referred to in Annex 2 to
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Regulation (EC) No 883/2004 provides for automatic recognition of decisions taken by
one of the parties concerning the invalidity of a pension claimant.

Apart from those exceptional cases in which two States have agreed on automatic
recognition (either on the basis of Article 46(3) of Regulation No 883/2004 or on the
basis of bilateral agreements), the competent institutions each decide on the invalidity
claim independently: the decision to recognise (or not) incapacity for work and to
respond favourably (or not) to claims for invalidity benefits is taken on the basis of
national legislation, and the decision of one of the States is not binding on the other
State(s).

2.5. Competent institutions in France and Switzerland

In addition to presenting the regulatory framework, it is important to present the
authorities responsible for implementation — especially as the preparation of this report
was based in part on expert interviews with the competent authorities. Therefore, the
competent authorities in France and Switzerland for the management of cases with a
cross-border/international dimension will briefly be presented.

2.5.1. Competent institutions in Switzerland

In Switzerland, invalidity insurance (IV/Al) was introduced in the 1960s and structured
along the lines of old-age and survivors' insurance (OASI), considered to be its “big
sister”. The IV/AIl system is organised around 26 offices at cantonal level, plus a “27th
IV/IAI “Office for Insured Persons Resident Abroad” (OAIE), which is attached to
Central Compensation Office (CCO) and located in Geneva.

The OAIE is responsible for all insured persons living abroad, whether they are Swiss
nationals or foreigners. Its tasks are to:
e Examine claims to decide whether a person is entitled to a benefit and to
determine the degree of invalidity
e Calculate the amount, pay and manage the benefits of insured persons abroad.

However, a special case exists for cross-border workers still in employment at the time
of the claim. For frontier workers, the IV/AIl office in the canton of employment is
responsible for processing the claim and determining the degree of invalidity. The
OAIE is only involved in calculating the amount and paying the pensions abroad.

2.5.2. Competent institutions in France

In France, the allocation of invalidity pensions is managed by the health insurance
bodies (health insurance, MSA, etc.).

For people living in the Grand Est (and covered by health insurance), the competent
institution is the department “Pensions d’invalidité a linternational’ (International

12



Invalidity Pensions) of the Caisse Primaire d'Assurance Maladie du Bas-Rhin (CPAM
67). Attached to CPAM 67, this service is responsible for the whole of the Grand Est
region (10 départements), following a reorganisation of the health insurance system in
2018 aimed at pooling certain tasks previously managed at the level of each CPAM
(establishment of “Pbéles TRAM”). It should be noted that the service “Pensions
d’invalidité a l'international’ is only responsible for the administrative part of the file.
For the medical aspect, claims are processed by the medical services at departmental
level (the insured person's department of residence).

For people living abroad, the competent institution is the Pdéle National pour les
résidents étrangers (National centre of foreign residents), which has been managed
since January 2023 by the Caisse régionale d'assurance maladie d'lle de France
(CRAMIF).

It should be noted that cases are allocated according to the place of residence, not
according to the countries involved. This means that CPAM 67 can process claims
involving any country other than France (not just neighbouring countries such as
Germany or Switzerland). Conversely, certain cases involving Germany and/or
Switzerland may be processed elsewhere in France, depending on the person's place
of residence.

2.6. Analysis of the causes of the problem

As a reminder, the problem raised lies in the fact that some people are recognised as
being incapable of work (invalidity) in one country but not in the other.

On the basis of an analysis of the regulatory framework, the discrepancies between
the decisions taken in the two countries can be explained by a combination of the
following two factors:

e The fact that the texts do not provide for automatic and reciprocal recognition
of the decision taken by one of the states (at least not between France and
Switzerland);

e And the fact that national decisions are taken not in accordance with
harmonised / commonly defined conditions, but on the basis of conditions
defined in national legislation, which may differ widely.

Some clarification is needed on this second point.

In each country, the decision is not based solely on an assessment of the person's
degree of invalidity: the competent authority will first check whether the person meets
the formal conditions for entitlement to benefits. In France, for example, payment of an
invalidity pension is subject to age (insured persons over the statutory retirement age
are not eligible), a minimum period of contribution and a minimum amount of
contribution (or minimum number of hours worked). In addition, a person cannot claim
an invalidity pension if they are still receiving sickness benefit at the time of their claim.

13



If one of these conditions is not met, the claim will be refused administratively, even
before the person's medical situation has been examined. It may therefore happen that
the divergence in the decisions taken by the competent institutions in the different
countries is not explained by a different assessment of the degree of the person’s
invalidity, but by the fact that the person meets the formal conditions for entitlement to
benefits in one of the countries but not in the other.

Beyond the purely formal conditions, invalidity benefits are managed very differently in
France and Switzerland.

In France, a person is recognised as an invalid if their capacity for work or
earning capacity is reduced by at least two-thirds (in relation to the normal
remuneration of workers in the same category and working in the same region).
The person is then entitled to an invalidity pension. To determine the amount of
the pension, people incapable of work are classified by social security into 3
categories, depending on their situation:

o 1st category: a paid work is possible;

o 2nd category: it is absolutely impossible to carry out any kind of work;

o 3rd category: it is absolutely impossible to carry out any kind of work, and

assistance from a third party is required for the ordinary acts of life.

In Switzerland, the Federal Law on Invalidity Insurance defines invalidity as a
‘reduction in the capacity to earn a living or to perform normal tasks such as
housework, resulting from an impairment of physical, mental or psychological
health.” This incapacity must be permanent or of long duration (at least 1 year).
One of the fundamental principles of Swiss invalidity insurance is that
“‘reintegration takes precedence over a pension”: invalidity insurance benefits
are focused primarily on reintegration measures, which serve to “bring about a
lasting and significant improvement in earning capacity or prevent it from being
significantly reduced.” Reintegration measures are mainly work-related
(vocational guidance, reintegration, training, etc.), while medical measures are
limited to the treatment of congenital infirmities for people under the age of 20.
The insured person must actively cooperate in the measures taken to integrate
them into working life. Reintegration measures are generally accompanied by
daily allowances, which serve to ensure the subsistence of the disabled person
and their family during the rehabilitation period.

This means that an invalidity pension is only paid as a last resort: it is only paid
if reintegration measures have been unsuccessful or insufficiently successful.
To be entitled to a pension, a person must have a degree of invalidity of 40%.
The degree of invalidity is assessed in terms of loss of income, which is
calculated by comparing the income that the person could have earned if they
were not incapable of work with the salary that they could be expected to receive
after the occurrence of the invalidity and the implementation of rehabilitation
measures. It should be noted that the estimated future salary possibilities relate
to gainful employment on the labour market as a whole, and not specifically to
the profession initially exercised by the person.

14



French and Swiss legislation on invalidity is therefore very different:

e Whereas on the French side, invalidity benefits consist of the payment of
pensions, Switzerland offers many different types of benefit, and a pension is
used as a last resort.

¢ In addition, the conditions for obtaining an invalidity pension are very different
in the two countries.

Information problems for insured persons

Differences in decisions between countries can also, in some cases, be linked to a
problem of information for policyholders. Some ill-informed policyholders do not
understand that even if they make a single application (in a single country), their file
will then be processed by several bodies in different countries. This can have
unfortunate consequences, as Sabine Fleschhut, head of the “Pensions invalidité a
l'international” department at the Caisse Primaire d'Assurance Maladie du Bas-Rhin
explains: “When we process a claim sent to us by a foreign organisation, we often have
to contact the insured person to obtain the additional documents we need to process
the claim. However, some people do not reply to our letters, probably because they
have not identified us as their contact and do not make the connection between the
letter they receive from our department and the invalidity pension claim they have
submitted in the neighbouring country. Or perhaps because of the language barrier.
Unfortunately, after one or two unsuccessful reminders, we have no option but to close
the case and issue a refusal.”

2.7. Statistical analysis

The above explanations show that it is not entirely surprising that some people are
recognised as incapable of work (invalidity) in one of the two countries but not in the
neighbouring country - which does not mean, however, that this situation is satisfactory
for the people concerned. In this context, it seems useful to find out how many people
are affected by the problem raised.

Unfortunately, it was not possible to obtain any figures on this point. However, the
“Pensions d’invalidité a l'international” department of the CPAM Bas-Rhin was able to
provide some interesting statistical data on invalidity pension claims with an
international dimension (i.e. involving France and at least one other Member State).

The first finding is that the number of people concerned is far from being insignificant:
in 2022, the department received a total of 1,679 applications for invalidity pensions
with an international dimension. A number of points need to be clarified here in order
to truly understand the figures and avoid any misinterpretation:

e This figure covers only insured persons residing in the Grand Est region and
covered by the health insurance scheme: it does not include people residing
abroad (claims managed by the CRAMIF), people residing in other French
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regions (claims managed by other CPAMS), or people covered by other social
security schemes (MSA, etc.).

e This figure relates to the number of applications (number of cases) and not to
the number of claimants. It can happen that one and the same person makes
several applications in the same year. An example of this would be a person
who receives an administrative refusal because they are still receiving sickness
benefit at the time of the application, and who submits a new claim after the
sickness benefit has stopped. In such a case, the person will be counted several
times.

e This figure includes both claims submitted in France and those submitted in a
third country and forwarded to CPAM 67 by the competent institution in the
country in question.

e This figure does not relate solely to the countries of interest in this report
(Germany, Belgium, Switzerland and Luxembourg). Claims may involve any
Member State in addition to France.

e |t should also be noted that claims do not necessarily come from frontier
workers. They may also involve people who have lived and worked in another
country and then moved to France.

The second finding is that the number of claims processed by the service has risen
steadily in recent years. From 839 requests in 2019 to 1,679 in 2022 (see Table 1),
meaning the number of claims has doubled in 4 years. This trend goes along with the
information obtained from the INFOBEST Vogelgrun/Breisach advisers
(information/advice body for citizens on border issues), stating that they were assisting
an increasing number of users on the subject of invalidity.

The upward trend is set to continue over the next few years, for two reasons:

e As mentioned above, the number of frontier workers on the borders of the Grand
Est region has risen considerably over the last twenty years (39% between 1999
and 2019), and it can be assumed that this increase will, fairly automatically, be
reflected in the future in the number of cross-border cases of invalidity that will
need to be processed.

e Furthermore, the population of frontier workers is - like the rest of society - facing
the challenges of an ageing population, with its consequences in terms of age-
related pathologies.

Third finding: of the ten departments that constitute the Grand Est region, claims
concentrate on four of them, those bordering a national border: Bas-Rhin, Haut-Rhin,
Moselle and Meurthe-et-Moselle. Of the 1,639 claims, 1,578 (over 96%) come from
one of these 4 departments (see Table 1).
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Table 1: Number of claims received per year in the Grand Est region
(by department)

Department 2019 2020 2021
08 41 22 34
10 12 5 13
51 8 4 18
52 4 0 5
54 184 119 207
55 35 25 41
57 432 381 570
67 45 227 283
68 73 315 400
88 5 12 14

839 1110 1585

Source of data and table: CPAM 67

Unsurprisingly, claims reflect the existing flows of cross-border workers at the various
borders (see Table 2):

e Of the 446 claims registered in 2022 for the Haut-Rhin department, 368 (around
82.5%) relate to Switzerland;

e Out of 314 claims registered in 2022 in the Bas-Rhin department, 245 (around
78%) concern Germany;,

e Out of 623 claims registered in 2022 in the Moselle department, 351
(approximately 56%) are for Luxembourg and 231 (approximately 37%) are for
Germany.

e Out of 195 claims registered in 2022 in the Meurthe-et-Moselle department, 156
(around 80%) relate to Luxembourg.
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Table 2: Number of claims received by country (in 2022, for the 4 departments of the
Grand Est region with highest number of claims)

DE + BE + BE +
Department Total DE | CH CH LU |BE| DE + LU DE LU
Meurthe et
Moselle (54) 195 3 2 134 13 2 20
Moselle (57) 623 224 3 1 343| 3 5 1 3
Bas-Rhin
(67) 314 236 | 17 5 4 3 1
Haut-Rhin
(68) 446 41 | 348 22 5|1

Caption: DE = Germany; CH = Switzerland; LU = Luxembourg; BE = Belgium

Explanation: Of 195 claims received in 2022 in the Meurthe-et-Moselle department, 134
involved Luxembourg alone (in addition to France), 2 involved both Luxembourg and
Germany (in addition to France), etc.

Source of data and table: CPAM 67

Finally, as mentioned above, claims for invalidity benefits are subject to an initial check
to make sure that the person is eligible from a purely administrative point of view (age,
length of contribution period, etc.). The figures provided by CPAM 67 show that of the
1,595 claims already processed for 2022, no fewer than 410 have been subject to an
administrative refusal, representing 25,7% of the claims processed so far (see Table
3). This rate seems fairly high and tends to confirm the hypothesis that insured persons
are not always very well informed about their rights in terms of invalidity.

Table 3: Results of processing claims received in 2022

Number of Num_b_er & Percentage Number of ALl Invalidity
claims S EEEIRIE of decisions | administrative refusalls © pension
received e taken refusals Ml granted
30/09/23 reasons
33 33 100,0% 6 6 21
7 7 100,0% 1 0 6
11 11 100,0% 1 0 10
7 7 100,0% 4 1 2
195 170 87,2% 33 32 105
26 23 88,5% 5 4 13
623 619 99,4% 146 115 358
314 300 95,5% 88 46 165
446 411 92,2% 122 119 170
17 14 82,4% 4 1 9

Source of data and table: CPAM 67
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To conclude this section on statistical data, it should be noted that a significant number
of people are concerned by claims for invalidity benefits with a cross-border dimension,
that this number has increased in recent years and that it is likely to continue to
increase in the years to come. The figures therefore underline the importance of the
topic and demonstrate the importance of overcoming the difficulties and obstacles
encountered in this context.

2.8. Additional problems

In addition to the problem raised by Frontaliers Grand Est (divergence of decisions
taken by the countries), the interviews identified another problem relating to the length
of time taken to process claims for invalidity benefits in a cross-border context. This
report is an opportunity to highlight this problem, even if it is not directly related to the
problem addressed in this report.

For the INFOBEST Vogelgrun/Breisach advisers interviewed, it often takes more than
a year, sometimes even several years, between the submission of an application and
the decision on the payment of an invalidity pension. In many cases, the people
concerned no longer have any income due to the forced termination of their
professional activity, and are therefore faced with major financial difficulties.

When guestioned on this subject, the CPAM 67 indicates an average processing time
for claims of 197 days for 2022, bearing in mind that this figure also takes into account
the processing of the application by the other country concerned. However, this is only
an average and includes the many cases of administrative refusal, which are
presumably processed very quickly. The CPAM 67 confirms that in some cases the
processing time is more than 1,000 days. Table 1 (see page 19) shows that of the
1,695 claims submitted in 2022, 84 had not been processed by 30 September 2023.

The reasons for the time taken to process claims are many and divers. Those
interviewed (INFOBEST and the competent authorities) highlighted the following
factors:

e The processing of claims requires the involvement of a large number of parties
involved in several countries (“Pensions invalidité a l'international” of CPAM 67
for the administrative part; the medical department for the medical part; the
competent services in the neighbouring country or countries; additional medical
expertise, etc.). This in itself already means a certain amount of processing
time.

¢ As mentioned earlier, the competent authorities in the different countries must
forward to each other the requests they receive as contact institutions, and then
exchange a whole range of data and information to ensure that the requests are
processed correctly. The interviews conducted revealed that the times to
forward and respond to information requests are sometimes quite long.
However, each of the departments is (at least partly) dependent on the other
departments involved. Since recently, the competent authorities have been able
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to exchange information via the EESSI / RINA electronic platform, which should
reduce transmission times. The use of EESSI is, however, not yet fully
established. Some states are prepared to exchange medical documents via
EESSI, while other states refuse to do so and continue to prefer sending paper
documents, which adds several days.

In Switzerland, as mentioned before, the invalidity insurance will first require the
person to undertake vocational reintegration measures. It is only if these
measures are unsuccessful that the invalidity insurance will consider paying an
invalidity pension. This explains why decisions to pay a pension are often taken
late.

Some of the difficulties mentioned above can also be explained by the fact that
many of the services involved are chronically short of staff. This is a particular
problem for departmental medical services, which are finding it very difficult to
recruit medical officers.

Other factors play a role, such as the need for the competent authorities to
translate medical and other documents drawn up in the language of the
neighbouring country, or cases where documents are missing and the insured
person takes time to send them.
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3. Description of possible solution(s)

The assignment received by the authors of this report suggests as a possible solution
that, in the case of claims for invalidity benefits involving several countries, the decision
of one country to recognise a person as invalid should be automatically recognised by
the other countries concerned. To achieve this, it is suggested to “either make an
amendment to European regulations 883/2004 and 987/2009, or stipulate bilateral
social security conventions (e.g. Luxembourg and Portugal).”

The analysis of the regulatory framework (see chapter 2.4) has shown that Regulation
(EC) No 883/2004 already contains a clause providing for automatic recognition. Article
46(3) stipulates that “a decision taken by an institution of a Member State concerning
the degree of invalidity of a claimant shall be binding on the institution of any other
Member State concerned, provided that the concordance between the legislation of
these Member States on conditions relating to the degree of invalidity is acknowledged
in Annex VII.”

Thus, there is no need to revise the text of Regulation to allow automatic recognition
between France and Switzerland: it would be enough for the two countries to recognise
in Annex VII of the Regulation the conformity between their legislation.

A bilateral agreement - or a multilateral agreement, along the lines of the multilateral
framework agreement on telework of 30 June 2023 - does not seem to make sense
here. If a substantial amendment to Regulation (EC) No 883/2004 had been
necessary, the option of a bilateral or multilateral agreement could have been very
useful, as it would have made it possible to get around the difficulty of finding a
consensus between all the Member States. But this is not the case here.

In this context, the main question is whether it would be possible for the two countries
to mutually recognise the concordance of their legislation on invalidity. As matters
stand, however, this seems hardly conceivable.

As already shown (see chapter 2.6), French and Swiss legislation on invalidity is based
on very different approaches.

e On the one hand, decisions on the payment of invalidity pensions are based
on different criteria in the two countries;

e On the other, the two systems are based on very different approaches:
Whereas in France, invalidity benefits consist simply of the payment of
pensions, Switzerland offers numerous and different types of benefit, and the
pension is used only as a last resort.

In this context, it unfortunately seems impossible to achieve accordance. For example,
stipulating that the payment of an invalidity pension in France automatically gives
entitlement to the payment of an invalidity pension in Switzerland would be completely
disregarding the Swiss principle of precedence of reintegration over pension.
Furthermore, it is questionable whether this would really be in the interests of users.
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Reintegration measures are generally accompanied by the payment of daily
allowances, which are far more advantageous than an IV/Al pension.

Ultimately, the only way to achieve automatic recognition would be for France and
Switzerland to harmonise their national legislation on invalidity beforehand.
Considering that this problem does not only arise at the Franco-Swiss border, but that
it potentially arises in any bilateral relationship between Member States (whether or
not they border each other), this reflection to harmonise national legislation should
even be carried out on a European scale. However, such harmonisation seems highly
illusory.

The authors of this report are therefore not in a position to propose solutions that would
make it possible to move towards an automatic recognition of invalidity between
France and Switzerland. However, they would like to make the following
recommendations:

¢ As mentioned earlier, the non-recognition of the status of invalidity in one of the
two countries is sometimes linked to a lack of information among the users, who
do not reply to letters sent by one of the competent authorities because they do
not understand the role of the authority. In this context, it would be advisable to
provide more information to frontier workers on the conditions for obtaining
invalidity benefits, for example by producing an information brochure on this
subject. Structures such as Frontaliers Grand Est, the INFOBEST network and
TRISAN could be used to inform the public in this way; the competent authorities
could also take part. For instance, it might be a good idea for the competent
bodies, when receiving a pension application with an international dimension,
to send a letter to the person concerned informing them that their application
will be processed by several bodies in several countries and that it will be
important to reply to letters from foreign bodies.

e |t could be useful for the competent authorities to meet regularly (e.g. once a
year), at a local level (e.g. at Upper Rhine or Greater Region level), in order to
get to know each other better, discuss their respective practices and gain
perspective on their cooperation. Even if cooperation between the competent
authorities seems already to be working well, such exchanges would
undoubtedly further improve this cooperation in the interests of users. In the
long term, such a framework could lead to solutions to the problems raised here,
even if they are only informal solutions. The person interviewed from the
Deutsche Rentenversicherung Rheinland-Pfalz*, for instance, stated that on the
German side, the final decision on whether or not to grant invalidity is not taken
by the medical service: it is an administrative decision, which is surely based to
a high extent on the results of the socio-medical assessment, but which, in
contentious cases, leaves room for manoeuvre to the administration. In these
cases, the interviewee said that the decision taken by the other country - if

4 Competent authority in Germany, interviewed as part of the b-solutions report on the same topic for the Franco-
German border.
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known - was taken into account in the German decision-making process: “‘We
know that a discrepancy between the decisions of the two countries can cause
major difficulties for the people concerned. So if we have a contentious case
and we see that France has recognised the invalidity, we will be encouraged to
also recognise the invalidity. The other country's decision will never be the sole
criterion for a decision, but in contentious cases it can tip the balance in the
person's favour.”

This example suggests that organising exchanges between competent
authorities could help to develop and/or disseminate best practices that could
provide solutions to the problem encountered on a case-by-case basis.
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4. List of the legal provisions relevant to the case

Regulation (EC) No 883/2004 of the European Parliament and of the Council of 29
April 2004 on the coordination of social security systems:

e Article 8

e Chapter 4 (Articles 44 to 49)

e Annexli

e Annex VIl

Regulation (EC) No 987/2009 of the European Parliament and of the Council of 16
September 2009 laying down the procedure for implementing Regulation (EC) No
883/2004 on the coordination of social security systems, Title Ill, Chapter IV (Articles
43 to 53)

Agreement between the Grand Duchy of Luxembourg and the Portuguese Republic
on the recognition of decisions taken by the institutions of one Contracting Party by the
institutions of the other Contracting Party concerning the state of invalidity of pension
claimants, signed in Luxembourg on 10 March 1997

(Accord entre le Grand-Duché de Luxembourg et la République portugaise sur la
reconnaissance des décisions prises par les institutions d'une Partie contractante par
les institutions de l'autre Partie contractante au sujet de I'état d'invalidité des
demandeurs de pension, signé a Luxembourg, le 10 mars 1997)

French Labour Code, Article L 5212-13
(Code du travail francais, article L 5212-13)

Federal Law on invalidity insurance of 19 June 1959 — version from 1st january 2023

(Bundesgesetz Uber die Invalidenversicherung vom 19. Juni 1959 - Stand am 1.
Januar 2023)
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5. Other relevant aspects to this case

This chapter will focus on the issue of disability and its recognition in a cross-border
context.

Disability is a very broad field; policies for people with disabilities affect all areas of life
(accessibility of public places, transport, education, employment, etc.). As this b-
solutions mandate falls under the topic of “Labour Mobility”, this chapter will deal with
the issue of recognition of disability in a cross-border context exclusively in relation to
the question of employment.

In both France and Switzerland, national legislation provides for measures to facilitate
access to employment (and/or job retention) for people with disabilities. There are
many and various measures in place: vocational guidance, placement, vocational
reintegration, training, financial aid, etc.

In this context, the identified problem is as follows: Would it be possible to ensure that
a person recognised as eligible for the measures in one of the two countries could,
“automatically”, be recognised as eligible for the measures set out in the neighbouring
country? This would avoid the person having to take steps to have their disability
recognised in both countries.

This leads to a closer look at the conditions of eligibility for these measures in each of
the two countries:

¢ In France, measures aimed at facilitating access to employment for people with
disabilities are mainly reserved to people who have obtained an RQTH
(Reconnaissance de la qualité de travailleur handicap - Recognition of the
status of disabled worker), but other groups listed in article L 5212-13 of the
French Labour Code may also benefit from the measures. Claims for RQTH
must be submitted to the MDPH (Maison départementale des personnes
handicapées — Local centre for disabled people). It is examined by the CDAPH
(Commission des droits et de l'autonomie des personnes handicapée -
Commission for the rights and autonomy of disabled people), which takes the
decision. It should be noted that applying for the RQTH is subject to residency
criteria: only people residing in France can apply.

¢ In Switzerland, measures aimed at facilitating access to employment for people
with disabilities are part of the Invalidity Insurance and correspond to the
vocational reintegration measures mentioned above. In Switzerland, there is no
distinction between invalidity and disability. The Invalidity Insurance does not
only cover people who have previously worked and ability to earn a living is
reduced as a result of illness or accident. It also covers people whose earning
capacity is limited due to congenital infirmities, and who may never have
worked. To benefit from the measures under the scheme of the Invalidity
Insurance, the first condition is to be insured under the scheme.
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Therefore, access to employment support measures for people with disabilities is
regulated in completely different ways in France and Switzerland: social assistance
based on residence criteria on the French side, and insurance on the Swiss side. This
is why there is in the view of the authors of this report no possible gateway between
the two systems: As an example, it is not possible for a person who lives in France and
has obtained a RQTH there to benefit from the Invalidity Insurance in Switzerland if
she has never paid contributions there. The authors of this report are therefore not in
a position to propose solutions allowing for automatic recognition of disability between
France and Switzerland.
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